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I. Introduction

 SEQ CHAPTER \h \r 1The Supreme Court of the United States decided on November 10, 2003
 to hear the appeal of certain detainees in Guantánamo Bay Naval Base. This will be a test case for the fate of the 660 Taliban prisoners of war, Al-Qaida suspects and other persons
 being detained by the United States since January 2002 at Guantánamo.

At issue is the question whether U.S. courts have jurisdiction to consider appeals made on behalf of inmates held at the camp. The appeals have been lodged by lawyers for 16 detainees, claiming that they are being held illegally.
 The Supreme Court must decide on the application of the United States Constitution and, in particular, the Bill of Rights, in the territory of Guantánamo Bay.

Hitherto federal circuit courts have chosen the de jure sovereignty test and not the jurisdiction and control test to determine the application of U.S. constitutional protections in Guantánamo, holding that the detainees are in a legal black hole, enjoying no protection of the U.S. Constitution and Bill of Rights. This paper submits that the federal district and circuit courts have asserted an arguably wrong and dangerous precedent that shows contempt for human rights and is inconsistent with the rule of law. Their reasoning is based on a restrictive interpretation of the application of the U.S. Constitution, denying its application except in territories where the United States exercises not only jurisdiction but also full, territorial sovereignty. This approach is not mandated by the Constitution but is the result of case-law that, in the light of the evolution of human rights law, is wholly anachronistic. It is within the competence of the Supreme Court to move with the times and to review and reverse obsolete jurisprudence. Moreover, the formal sovereignty approach appears ludicrous in fact, bearing in mind that it is, after all, the American flag and not the Cuban flag that flies over Guantánamo Bay, and that Cuba has not been able to exercise any of the attributes of sovereignty over Guantánamo since 1898. The purpose of the restrictive interpretation of the scope of the Constitution’s application does not appear to be of concern for law or justice, but rather judicial deference to the executive.

The Supreme Court is now entertaining the appeal concerning the detention of two Britons,
 Shafig Rasul and Asif Iqbal, two Australians, David Hicks and Mamdouth Habib,
 and twelve Kuwaiti nationals. Amnesty International has focused on the core of the issue in a sharp comment:

It is a basic principle of international law that any detainee has the right to test the lawfulness of his or her detention in a court of law … by putting these detainees into a legal black hole, the United States administration is supporting a world where arbitrary unchallengeable detention becomes acceptable.

I will endeavor first to elucidate the status of Guantánamo Bay in international law, taking account of the terms of the 1903 lease agreement and all subsequent developments. In this context, I will focus on the implications of the term “sovereignty” as used in the lease agreement and in United States caselaw, and outline some of the legal consequences that follow therefrom. Second, I shall review the legal situation of the detainees; and third, I will offer some possible options for a peaceful resolution of the manifold disputes associated with the Guantánamo lease and the grave human rights problems posed by the Guantánamo detention practices.

As to the status of the detainees, I submit that there cannot be a “legal black hole” in international law, and that, at the very least, the International Covenant on Civil and Political Rights
 and the Third Geneva Convention of 1949
 apply to the detainees in Guantánamo.
 Baruch Spinoza wrote in his Ethics, “nature abhors a vacuum”. For the purposes of this paper, we should be guided by the related principle that law abhors a vacuum, particularly in the field of human rights. Indeed, as the United Nations Human Rights Committee – the expert body entrusted with monitoring State compliance with the International Covenant on Civil and Political Rights – has declared on more than one occasion, the Covenant applies in all areas under the jurisdiction and control of a State party to the Covenant.

Most recently, in its General Comment No. 31 of March 29, 2004, the Committee clarified the scope of application of the Covenant:
[A] State party must respect and ensure the rights laid down in the Covenant to anyone within the power or effective control of that State Party, even if not situated within the territory of the State Party.  As indicated in General Comment 15 adopted at the twenty-seventh session (1986), the enjoyment of Covenant rights is not limited to citizens of States parties but must also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers, refugees, migrant workers and other persons, who may find themselves in the territory or subject to the jurisdiction of the State party.  This principle also applies to those within the power or effective control of the forces of a State Party acting outside its territory, regardless of the circumstances in which such power or effective control was obtained, such as forces constituting a national contingent of a State Party assigned to an international peace-keeping or peace-enforcement operation … the Covenant applies also in situations of armed conflict to which the rules of international humanitarian law are applicable.

Since the United States exercises complete jurisdiction in Guantánamo, and since the United States is a party to the ICCPR, the detainees in Guantánamo are fully entitled to all the rights provided for in the Covenant; in particular the rights to habeas corpus, to access to a lawyer,
 to due process of law, to recognition as a person before the law, to humane treatment during detention, and above all, the right not to be subjected to torture. This is so for many reasons explained in Part III.A.1, below. Moreover, there is no prima facie exception since the United States did not introduce a relevant reservation when ratifying the Covenant and has not formally derogated from its obligations under the Covenant as stipulated in article 4 thereof.

In its 2003 report to the United Nations Commission on Human Rights, the United Nations Working Group on Arbitrary Detention concluded that the detention of persons in Guantánamo base constitutes arbitrary detention within the meaning of article 9 of the ICCPR.

Serious concerns about the human rights situation of the detainees were also expressed by the late United Nations High Commissioner for Human Rights, Sergio Vieira de Mello,
 and by the former Chief Prosecutor of the International Tribunal for the Former Yugoslavia, Richard Goldstone. In an October 2003 interview with the BBC, Goldstone said that the detainees were being treated in a manner that was “unlawful”, that the stress and duress techniques being used on detainees constituted “a form of torture ”, noting further “I am using torture in its technical legal sense under the Torture Convention.” He continued:

… I don’t believe that the prolonged interrogation and detention without trial can be justified any more than torture can be justified. I think that in democracies there are certain measures that are simply ruled out and which aren’t very effective incidentally. You know, one hasn’t seen any great results coming out of Guantanamo Bay.

This sentiment was echoed by Lord Steyn, who in the F.A. Mann Lecture delivered in London on November 25, 2003, stated: “I regard this [the human rights situation in Guantánamo] as a monstrous failure of justice”.
 

Meanwhile, the United States position remains, as White House spokesman Scott McClellan said on October 10, 2003, that the detainees are being treated consistently with international law. He added, “They are enemy combatants. We are at war on terrorism”.
 It is argued that because they are suspected of being terrorists, they have no rights and cannot enjoy prisoner of war status.

In this connection, we should recall that in 2002, when the 57th session of the UN General Assembly adopted a resolution that emphasized the importance of combating terrorism, it also insisted on the necessity of respecting the rule of law and individual freedom.
 Serious instances of mental and physical torture
 have been denounced by reliable sources,
 so too has the detention in Guantánamo of at least three minors.
 The International Committee of the Red Cross has concluded seven visits to the Naval Base and has had access to the internees since their transfer to Guantánamo. Its representatives have communicated their concerns to the detaining Power.
 In an unprecedented move, the International Committee of the Red Cross went public in October 2003 to denounce the continued detention of the prisoners of war and others being held in Guantánamo.
 Notwithstanding public protest from Amnesty International, Human Rights Watch, the International Federation for Human Rights and other non-governmental organizations, the official position of the United States government remains that the detainees are “terrorists” and not prisoners of war, but that they are being treated in accordance with the law.

II. THE STATUS OF GUANTÁNAMO BAY IN PUBLIC INTERNATIONAL LAW

Guantánamo Naval base is the oldest American naval base outside the continental United States. It occupies 45 square miles, or 117.6 square kilometres, roughly the size of Manhattan Island.
 It is situated in the southern coast of Cuba’s easternmost Oriente Province, just north of the Island of Jamaica. As United States Admiral La Rocque’s Center for Defense Information has observed, “It is clearly unnecessary militarily”.
 Indeed, in the modern world, Guantánamo has little strategic importance, unless we overstate the facilitation of logistics for the 1983 United States invasion of Grenada
 and the 1989 invasion of Panama,
 both carried out for the purpose of obtaining regime change by force.
A. 1903 Lease Agreement

Pursuant to article I, the Republic of Cuba leased to the United States, “for the time required for the purposes of coaling and naval stations,” several “areas of land and water situated in the Island of Cuba”, including Guantánamo.

Under article II, the Republic of Cuba granted “the right to use and occupy the waters adjacent to said areas of land and water … and generally to do any and all things necessary to fit the premises for use as coaling or naval stations only, and for no other purpose.”

Article III is of particular relevance to the issue of sovereignty:

While on the one hand the United States recognizes the continuance of the ultimate sovereignty of the Republic of Cuba over the above described areas of land and water, on the other hand the Republic of Cuba consents that during the period of the occupation by the United States of said areas under the terms of this agreement, the United States shall exercise complete jurisdiction and control over and within said areas with the right to acquire for the public purposes of the United States any land or other property therein by purchase or by exercise of eminent domain with full compensation to the owners thereof.

The 1903 Lease Agreement was signed by the first Cuban President, Tomás Estrada Palma, on February 16, 1903 and by the President of the United States, Theodore Roosevelt, one week later. It was then supplemented by a further agreement signed by the plenipotentiaries of Cuba and the United States on July 2, 1903.

Pursuant to article I of the July 2 Convention, the United States agreed to pay to the Republic of Cuba the annual sum of two thousand dollars – for 45 square miles of territory and one of the best ports in Cuba. What is more, the United States agreed that “no person, partnership, or corporation shall be permitted to establish or maintain a commercial, industrial or other enterprise within said areas.”
 However, as we know from press reports, there are several commercial concessions operating in Guantánamo, including a Baskin Robbins, a McDonald’s
 and a ten-pin bowling alley.

The 1903 agreements were further supplemented by a new treaty, signed in Washington on May 29, 1934,
 in which the United States agreed to increase the amount of the lease from $2,000 to $4,085 per annum.
 Article III of the 1934 agreement stipulates:

Until the two Contracting Parties agree to the modification or abrogation of the stipulations of the Agreement in regard to the lease to the United States of America of lands in Cuba for coaling and naval stations … the stipulations of that Agreement with regard to the naval station of Guantanamo shall continue in effect.

B. United States’ Interpretation

The United States advances a positivist approach to the continued validity of the lease, insisting that it is open-ended in duration and that it can be terminated only by mutual agreement. The Guantánamo lease is neither void ab initio nor voidable today. Indeed, the law of treaties in 1903 did not forbid the use of force or the threat of force in the conclusion of treaties. The consequence of this position is that for as long as the United States withholds its consent to termination, it effectively exercises not only complete control and jurisdiction over the area, but effectively all the trappings of sovereignty. Guantánamo is thus a quasi-dependent territory.

C. Cuban Interpretation

In 1959 the Cuban Government informed the United States that it wanted to terminate the agreement. For this reason, the Cuban Government has not cashed the lease cheques since.
 Cuba has consistently expressed the view that the United States’ presence in Guantánamo is an illegal occupation.
 In a statement to the General Assembly, dated June 14, 2002, Cuba demanded that the Government of the United States of America return the Cuban territory of Guantánamo Bay, noting that the territory had been “usurped illegally against the wishes of its people”.
 In January of that year, shortly after the United States started transferring Taliban detainees to Guantánamo, the Government of Cuba made a declaration recalling that:

The Platt Amendment, which granted the United States the right to intervene in Cuba, was imposed on the text of our 1901 Constitution as a prerequisite for the withdrawal of the American troops from the Cuban territory.
 In line with that clause, the aforementioned Agreement on Coaling and Naval Stations was signed on February 1903. …

‘In due course … the illegally occupied territory of Guantánamo should be returned to Cuba’.

Cuba, of course, has no possibility to expel the United States from Guantánamo;
 it can only protest, and its protests have the function in international law of frustrating any eventual United States contention about putative Cuban acquiescence, thus preventing the U.S. from being able to claim sovereignty over the territory by virtue of occupation and prescription.

I submit that there is an international law obligation to negotiate,
 and refer to article 2, paragraph 3, of the United Nations Charter, which requires the peaceful settlement of disputes. Thus, it would appear appropriate to test the question of the continued validity of the lease by means of binding arbitration, or to submit the issue to adjudication by the International Court of Justice, if indeed the dispute cannot be settled through bi-lateral negotiation.
 Any such tribunal would have to interpret the meaning of the term “sovereignty”, as it appears in article III of the 1903 Treaty. Yet another term requiring interpretation is the word “continued”, since the agreement provides for the “continued ultimate sovereignty” of Cuba. The question is thus whether sovereignty or continued sovereignty can be trumped by virtue of a lease agreement that does not state a specific date of termination. Should a date of termination be interpreted into the agreement?
In the light of the reality of de-colonization in Africa and Asia, in the light of the return to their sovereigns of leased territories such as Macau and Hong Kong, and in the light of the return of the Panama Canal to Panamanian sovereignty,
 is it not an anachronism in international law that the “sovereign” in Guantánamo is unable to regain jurisdiction over its own territory, notwithstanding 45 years of consistent protests?
There are other related legal questions that must be answered. For instance, is the continued occupation of Guantánamo Bay by the United States compatible with the United Nations Charter, in particular the principle of self-determination enunciated in the preamble and article 1, and article 2, paragraph 4, which prohibits the use of force? Is it compatible with article 1 of the International Covenant on Civil and Political Rights, which stipulates the right to self-determination and the right of a people to dispose of its natural wealth and resources?
 Is it compatible with the United Nations Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations?
 This famous “Friendly Relations Resolution”, adopted without a single dissenting vote, strongly reaffirms the principle of equal rights and self-determination of peoples and the principle of the sovereign equality of States.

D. History of the Lease: the Spanish-American War and the “Platt Amendment”

In order to understand the validity of the Guantánamo lease today, it is useful to review the history of the Cuban insurrection against Spain in 1895 and the American intervention in what became known as the Spanish-American war.
 In the last decades of the nineteenth century, the United States government repeatedly expressed the desire to annex Cuba.
 It made several overtures to Spain, offering to buy the island, as it had bought the French Territories of Louisiana from Napoleon in 1803, Florida from Spain in 1819, and Alaska from the Tsar in 1867. Spain, however, refused to sell Cuba and rejected a final American offer in 1897.

On December 24, 1897, the United States Undersecretary of War, J.C. Breckenridge, addressed a detailed memorandum to Lieutenant General Nelson A. Miles, Commander of the U.S. Army, outlining the United States policy on “the upcoming campaign in the Antilles”, particularly concerning the intended conquest and annexation of Cuba.
 The United States government was thus actively looking for an excuse to take Cuba by force. The pretext had been provided by the Cuban insurrection of 1895, which was scoring considerable victories and should have ended with full Cuban independence. This, however, would have deprived the United States of influence in the newly independent island neighbour.

Thus, on January 24, 1898, U.S. President William McKinley sent the battleship, USS Maine to Havana ostensibly “to protect American lives and property”. On February 15, the Maine blew up in Havana harbour under unexplained circumstances, whereupon the U.S. blamed Spain and declared war.
 While modern historical scholarship has since established that the Maine did not sink because of a Spanish mine or any sabotage on the part of Spanish agents,
 as the contemporary U.S. press had loudly reported,
 two competing theories are still proffered: that the explosion was brought about by the proximity of gunpowder and ammunition to the ship’s motors,
 and that the U.S. sunk the Maine deliberately.
 On August 12, 1898, Spain accepted the American peace terms;
 and by virtue of the Treaty of Paris, concluded later that year, the United States obtained control of four new territories: Cuba, Puerto Rico, the Philippines and Guam.

The American intervention in the Cuban-Spanish war frustrated the hopes of the Cuban revolutionaries for self-determination. Instead, an American administration under General John R. Brooke and later Major-General Leonard Wood was established, supported by a strong military presence, which lasted for four years. U.S. policy vacillated between outright annexation and that of ensuring political and economic control. Eventually, the second option was chosen, but Cuba was not released into its quasi-protectorate status until it had agreed to the addition of an appendix to its Constitution, granting the United States effective control over the political development of Cuba. In practice, the amendment also ensured that the Cuban administrations would be subservient to the interests of the United States. This imposed appendix to the Cuban Constitution was known as the “Platt Amendment”,
 which was not an amendment to the Cuban Constitution, but rather an amendment to the appropriations bill in the United States Congress authorizing the continued financing of the U.S. military occupation of Cuba.

The Platt Amendment
 had been proposed in the United States Congress by Senator Orville H. Platt. On February 25, 1901, the text went to the Senate and was not greeted with unanimous approval. Senator Morgan said: “This is … a legislative ultimatum to Cuba”.
 The text was then imposed on the Cuban Constitutional Assembly, which initially rejected it:

some of these stipulations are not acceptable, exactly because they impair the independence and sovereignty of Cuba. Our duty consists in making Cuba independent of every other nation, the great and noble American nation included, and if we bind ourselves to ask the governments of the US for their consent to our international dealings, if we admit that they shall receive and retain the right to intervene in our country to maintain or precipitate conditions and fulfill duties pertaining solely to Cuban governments and … if we grant them the right to acquire and preserve titles to lands for naval stations and maintain these in determined places along our coast, it is clear that we would seem independent of the rest of the world although we were not in reality, but never would be in reference to the US.

The United States made it clear that it would not terminate military occupation of Cuba unless Cuba agreed to incorporate the text of the Platt Amendment into its Constitution. After serious debate in the Cuban Constitutional Assembly and a vote that resulted in 16 votes in favour and 15 against, the text of the Platt Amendment was formally accepted, thus enabling Cuba to emerge as a pseudo-republic – actually, as a quasi-protectorate
 – on 20 May 1902.
Article III of the Platt Amendment stipulates:

The Government of Cuba consents that the United States may exercise the right to intervene for the preservation of Cuban independence, the maintenance of a government adequate for the protection of life, property and individual liberty, and for discharging the obligations with respect to Cuba imposed by the Treaty of Paris on the United States, now to be assumed and undertaken by the Government of Cuba.

Indeed, pursuant to this provision, the United States intervened militarily in Cuba in 1906, 1912, 1917 and 1920. It also intervened to prevent the election of candidates critical of the United States control of the Cuban economy.
Of particular relevance to this study on Guantánamo is article VII of the Platt Amendment, which stipulates:

To enable the United States to maintain the independence of Cuba, and to protect the people thereof, as well as for its own defense, the Government of Cuba will sell or lease to the United States lands necessary for coaling or naval stations at certain specified points to be agreed upon with the President of the United States.

The text of the Platt Amendment, as incorporated in a 1903 treaty of relations between Cuba and the United States,
 was abrogated by President Franklin Delano Roosevelt as part of his “Good Neighbor Policy” toward Latin America. This abrogation became the subject of the 1934 Treaty.

E. Four Possible Scenarios in International Law

1. Lease in Perpetuity: Positivist Approach

Article 26 of the Vienna Convention on the Law of Treaties
 stipulates that every treaty in force is binding upon the parties to it and must be performed by them in good faith: Pacta sunt servanda. On its terms, the Guantánamo treaty is still valid, and Cuba has no choice but to respect its continued validity since Cuba failed to secure its rights by clearly stipulating a date of termination. Thus, as long as the United States insists on its continuation, Cuba cannot rescind it. The official position of the United States is that it has a perpetual lease, since article 1 of the 1903 lease agreement and article 1 of the 1934 Treaty provide that the lease can be revised or terminated only by mutual agreement. This position is reflected in the judgments of United States district and circuit courts
 that interpret the lease agreement as a valid perpetual lease, in which Cuba has ultimate sovereignty and the United States full jurisdiction. This positivist approach to international law was generally practised in the early twentieth century, but it is no longer compatible with modern international law, particularly in the light of the law of de-colonization and the recent experience of the termination of other comparable leases.

2. Condominium

A second option, favoured by the Cuba Program at the Center for International Policy in Washington, D.C.,
 postulates a middle ground by invoking the application of the old doctrine of the condominium. History delivers examples of various kinds of condominia,
 among them Andorra (between France and Spain), the New Hebrides, now Vanuatu (Between France and Great Britain), the Gulf of Fonseca (between Nicaragua, Honduras and El Salvador),
 and Danzig (between Germany and Poland) after World War I. The concept of a condominium, however, refers to the joint exercise of sovereignty over a given territory. The situation in Guantánamo is sui generis, since sovereignty is expressly recognized to lie with Cuba, whereas complete jurisdiction is granted to the United States. Cuba has not been able to share with the United States the jurisdiction over Guantánamo Bay or even exercise any sovereignty over the territory since 1898. Thus, the concept of a U.S.-Cuban condominium fails to convince.

3. Void ab initio

According to this scenario, the lease agreement was void from the beginning, because it was imposed by force. This means that the lease is void, not only voidable, pursuant to article 52 of the Vienna Convention on the Law of Treaties:
 “A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the United Nations.”

However, one must bear in mind that the Vienna Convention was adopted in 1969, and that it did not enter into force until 1980; the Charter of the United Nations dates back to 1945. Moreover, considering that the Guantánamo lease agreement dates from 1903, it would appear prima vista that the principle of non-retroactivity enunciated in article 4 of the Convention applies. Furthermore, although most parts of the Vienna Convention, and in particular the prohibition of force in the adoption of treaties, are declarative of pre-existing customary international law, the question arises whether the prohibition of force or the prohibition of annexation had already coagulated as a norm of international law in 1903. The evidence from State practice shows that the international law prohibition on the use of force and the prohibition of coercion had not yet emerged in 1903, so that even the annexation of Cuba in 1903 would have been lawfully possible in the light of the unsettled state of turn-of-the century international law,
 the hey-day of imperialism and colonialism, of the Monroe Doctrine
 and “manifest destiny”.
 According to the inter-temporal law principle enunciated in the Island of Palmas Arbitration,
 it is the law in existence at the relevant time (1898 for the Treaty of Paris; 1903 for the Guantánamo lease) that governs the question of the validity of the treaty or the question of sovereignty at that point in time.

4. Voidable Today

A fourth scenario is that while the lease was valid ab initio, it is now voidable. In this connection the doctrine of “unequal treaties” becomes particularly relevant. While not challenging the validity of the treaty from the start or the legality of actions taken pursuant to the treaty, it allows for its termination today. Article 64 of the Vienna Convention stipulates that if a new peremptory norm of general international law emerges, any existing treaty that is in conflict with that norm becomes void. Self-determination is such a peremptory norm, as amply illustrated in the de-colonization process.
 Moreover, article 56 of the Vienna Convention provides for denunciation or withdrawal from a treaty containing no provision regarding termination, denunciation or withdrawal. Such denunciation right is deemed to be implied in this kind of treaty, as it is implicit in treaties of alliance, which may and do often lapse upon a change of government. Finally, there is also article 62, the famous clausula rebus sic stantibus, that allows for termination on the ground of fundamental change of circumstances.

Even if the Guantánamo lease was not void ab initio, it would appear that it must be deemed to be void today, because treaties that are imposed by coercion are voidable (articles 51-52 of the Vienna Convention on the Law of Treaties). Needless to say, this must be considered on a case-by-case basis to determine what kind of coercion was applied and whether the coercion was so severe as to vitiate the entire treaty. The historical record shows that the conditions under which the Platt Amendment was imposed on the Cuban Constitutional Assembly, in particular its character as a pre-condition to limited Cuban independence and the way in which the United States government occupied and then demanded Guantánamo Bay from Cuba, left no other choice to Cuba other than yielding to pressure.

In this context, it is worth recalling that, in 1969, the Vienna Conference on the Law of Treaties adopted a “Declaration on the Prohibition of Military, Political or Economic Coercion in the Conclusion of Treaties” by virtue of which the Conference proclaimed that it

Solemnly condemns the threat or use of pressure in any form, whether military, political, or economic, by any state in order to coerce another State to perform any act relating to the conclusion of a treaty in violation of the principles of the sovereign equality of States and freedom of consent.

This declaration is relevant in determining the validity of the treaty today.

In the light of the above, five possible grounds for invalidating the lease agreement of 1903 will be reviewed: (a) the doctrine of unequal treaties; (b) the emergence of a peremptory norm of international law which is incompatible with the lease agreement; (c) good faith interpretation of the lease, the time factor and the concept of sovereignty; (d) the doctrine of fundamental change of circumstances; and (e) termination by virtue of material breach of the terms of the lease.

(a) Doctrine of Unequal Treaties

The process of de-colonization in the United Nations gave impetus to the doctrine of the invalidity of unequal treaties. This doctrine has been confirmed by the renegotiation of the Panama Canal in 1977 and its return to Panamanian sovereignty in January 2000. Based on the same doctrine, the United Kingdom returned Hong Kong to China in 1997 and Portugal returned Macau to China in 1999. Let us revisit these treaties, which originally were declared to be “in perpetuity” by the United States, the United Kingdom and Portugal, respectively.

i. The Panama Canal

The history of the Panama Canal Treaty is revealing.
 In October 1903, Panama did not exist as a sovereign State, but was part of Colombia. In the light of the failure of the United States to persuade Colombia to grant to the United States the territory in the isthmus of Panama in order to build a canal, the United States chose to encourage a revolt in Panama, and to negotiate with the rebels. In November 1903, with U.S. warships standing by, a revolution broke out in Panama City. With U.S. encouragement and financing, the rebels declared their independence from Colombia, while the U.S. fleet prevented Colombian troops from arriving. Independence was declared on 4 November 1903, and American diplomatic recognition followed two days later.
Philippe Bunau-Varilla was designated by the new republic to negotiate a canal treaty in Washington. The resulting Hay-Bunau-Varilla Treaty
 secured American rights to construct and maintain the canal in Panama. Work began on the canal in 1904 and was completed in 1914. The treaty granted not only jurisdiction and control, but also full sovereignty over the Panama Canal territory to the United States.

A long dispute subsequently ensued because of Panama’s general dissatisfaction with the terms of the 1903 Treaty and the circumstances in which it was concluded. Panama argued that the treaty had been imposed on it against its interests, and that it was incompatible with new principles of international law. Already in 1960 Panama’s Ambassador to the United States argued in the United Nations General Assembly, “in the light of legal principles a lease for an indefinite period of time is inadmissible.”

In 1973, Panama brought its case before the Security Council and insisted on “effective sovereignty and complete jurisdiction over its entire territory as basic points of a new treaty for the Panama Canal.”
 The Delegate of Peru argued that the “treaty is completely out of the spirit of the age and the principles of international law … it should be abrogated and a new treaty should emerge as soon as possible whereby Panama’s effective sovereignty and total jurisdiction over all its territory will be vindicated’”.
 Similarly, the Canadian Ambassador stated “reviewing developments since the first Convention 70 years ago, it is clear that, as the poet said, the old order changeth, yielding place to new”.
 Thus, in 1977, United States President Jimmy Carter signed the new Panama Canal Treaty,
 which provided for the return of the Canal to Panama in the year 2000.
ii. Hong Kong

In 1842, by virtue of the Treaty of Nanking,
 which ended the first Opium War, China ceded in perpetuity Hong Kong to Great Britain. In 1860, China was forced to cede Kowloon and Stonecutters Island. The adjacent territories were leased in 1898 for 99 years. When the time came to renegotiate an extension of the 99-year lease, China demanded and succeeded in obtaining the return of all territories administered by the United Kingdom, and on July 1, 1997 Hong Kong became a Special Administrative Region of the People’s Republic of China.

iii. Macau

In 1517, the Chinese viceroy of Canton ceded the peninsula of Macau and the islands of Taipa and Coloane to the Portuguese against payment of an annuity. After 1849, the Portuguese expelled all Chinese customs officials from Macau and ceased to pay the annuity. By virtue of the Sino-Portuguese Protocol of 1 December 1887, China recognized the permanent occupation of Macau by Portugal, which was henceforth administered as a Portuguese colony. The Peoples’ Republic of China, however, did not recognize the 1887 Sino-Portuguese treaty, which it rejected as an “unequal treaty”. In March 1987, Sino-Portuguese negotiations took place, resulting in an agreement whereby China resumed the exercise of sovereignty over Macau with effect from 20 December 1999.

In his 1947 course at the Hague Academy, Serge Krylov, judge at the International Court of Justice, expressed the view that unequal treaties and those establishing capitulary regimes
 “by which an imperialist power imposes its will upon a weaker state” are invalid.
 Professor F. I. Kozhevnikov expresses the same view in his textbook on international law, in which he states,

The principle that international treaties must be observed does not extend to treaties which are imposed by force, and which are unequal in character. …

Equal treaties are treaties concluded on the basis of the equality of the parties. … Unequal treaties are not legally binding. …

Treaties must be based upon the sovereign equality of the contracting parties.

Applying this principle to Guantánamo Bay, an objective observer will consider that Cuba was anything but a sovereign State in 1902 when it emerged from four years of United States military occupation. It was handicapped by the imposition of the Platt Amendment, which granted to the United States the right to interfere in its internal affairs. As a consequence, the unequal treaty is voidable in terms of modern international law.

(b) Emergence of New Peremptory Norms

After the Second World War, in the light of the process of de-colonization, the principle of self-determination has emerged as jus cogens.
 Hence, article 64 of the Vienna Convention on the Law of Treaties provides that “if a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates.”
 Furthermore, article 71 stipulates that as a consequence of the invalidity of a treaty which conflicts with a peremptory norm of general international law, the termination of the treaty “releases the parties from any obligation further to perform the treaty”.

Thus, treaties in violation of the principle of self-determination, many of which were imposed upon weak nations by strong nations in the age of imperialism and colonialism, may be deemed invalid if jus cogens can be shown to have been violated.
 The return of the Panama Canal to Panamanian sovereignty is illustrative of this rule.

In Resolution 2189 (XXI), “Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples”, the U.N. General Assembly requested

the colonial Powers to dismantle their military bases and installations in colonial Territories and to refrain from establishing new ones and from using those that still exist to interfere with the liberation of the peoples in colonial Territories in the exercise of the legitimate rights to freedom and independence.

In this context, during the relevant discussions in the U.N. General Assembly and Security Council, the principles enunciated in the “Friendly Relations Resolution” of 1970
 were reaffirmed and relied upon as constituting customary international law. It was thus argued that the old Hay-Bunau-Varilla Treaty had become obsolete by virtue of the emergence of a new international legal order, consisting of a whole body of norms and principles. These norms and principles, mostly originating in the UN Charter, have become customary law, and some of which are deemed to be jus cogens, including the prohibition of the threat or the use of force stipulated in article 2, paragraph 4, of the UN Charter.

(c) Implied Right of Denunciation

The majority of modern treaties contain provisions for termination or withdrawal. Sometimes it is provided that the treaty shall come to an end automatically after a certain time, or when a particular event occurs; other treaties merely give each party an option to withdraw, usually after giving a certain period of notice.
 A conference of parties to a long-running treaty every twenty or fifty years would seem to foment friendly relations among States and provide for the opportunity of negotiating and agreeing on reasonable revisions or termination.

Moreover, in the light of the fact that in international practice the longest-running leases are for 99 years, it w.ould appear that after 101 years, the Guantánamo lease is overdue for termination. Even the Hay-Bunau-Varilla Treaty, which was not a mere lease, but actually granted sovereignty “in perpetuity”
 over the Panama Canal zone was subject to revision in 1977; and by virtue of a new Panama Canal Treaty, the United States returned the Canal to Panamanian sovereignty.

Finally, any good faith interpretation of the lease would have to focus on the language recognizing Cuban sovereignty over the territory. Article 31 of the Vienna Convention stipulates: “A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” If “sovereignty” means anything, it means that the sovereign must retain some attributes of sovereignty, even if he temporarily gives up jurisdiction over a given territory. Thus, a sovereign should be able to regain the exercise of jurisdiction over the territory in question, otherwise he is not a true sovereign.

The language of the Guantánamo lease does not indicate that Cuba ever intended or contemplated a cession of territory. Had cession or purchase been intended by the parties, they could have so provided in the text of the treaty. In this context, it should be recalled that the United States initially wanted to purchase the territory, as envisaged in article VII of the Platt Amendment, but that the Cuban negotiators succeeded in limiting the treaty to a “lease”.
 Moreover, it is worth noting that the treaty speaks of “continued ultimate sovereignty”. This necessarily implies that it was envisaged by both parties that sooner or later the territory would revert to Cuba. Thus, in brief, a lease agreement is not the equivalent of a cession or a sale. A lease, granting lesser rights than sovereignty, cannot be perpetual unless the sovereign agrees by a recognizable and unmistakable act.

(d) Fundamental Change in Circumstances: clausula rebus sic stantibus

The fundamental change of circumstances, otherwise known as the clausula rebus sic stantibus,
 can also be invoked to test the validity of treaties dating back from colonial times. Newly independent nations have resorted to this argument in order to terminate their inherited burdens, sometimes with reference to article 62 of the Vienna Convention. They have invoked the doctrine not only on the basis of justice but also because a treaty fails to accord with the present conditions of the world.
 Thus, in connection with the rationale developed in Parts II.E.4.a to II.E.4.c, above, it could be argued that the lease of a military base in a foreign country is conditioned on the friendly relations between those states, and that as alliance treaties are deemed to terminate when a new sovereign government is fundamentally opposed to the alliance, similarly the presence of a hostile nation on the sovereign territory of Cuba is contrary to modern conceptions of sovereignty and of the sovereign equality of States. Indeed, it is an anomaly that the country that has imposed an embargo on Cuba for more than 40 years insists that it has a right to remain on its sovereign territory.

(e) Termination by Virtue of Material Breach

Pursuant to article 60 of the Vienna Convention, a treaty is voidable by virtue of material breach of its provisions. According to the terms of articles 1 and 2 of the 1903 Lease Agreement, the use of the Guantánamo Bay territory was limited to coaling and naval purposes only, “and for no other purpose”. It would follow that the repeated use of the territory as an internment camp (for 36,000 Haitian refugees in the years 1991 to 1994, and 21,000 Cuban refugees in the 1990s) or as a detention and interrogation centre and prisoner of war camp (where trials and even executions are envisaged) is wholly incompatible with the object and purpose of the treaty. This arguably entails a material breach of the agreement justifying unilateral termination by Cuba in accordance with article 60 of the Vienna Convention.

Another serious concern is that of alleged gross violations of international human rights norms and international humanitarian law occurring in the territory. If indeed torture is being practiced, as a number of released detainees have stated and as Richard Brourke, the Australian lawyer of several detainees maintains,
 such gross violations of human rights would entail an even graver breach of the lease agreement justifying its immediate termination.

As to the presence of a number of concessions and commercial enterprises in Guantánamo, including a McDonalds and a ten-pin bowling alley, it is certain that this constitutes a breach of the terms of article III of the supplemental July 2 Convention. However, since such a breach does not affect the object and purpose of the lease agreement and can be easily corrected by bilateral negotiation, it does not entail a material breach justifying termination of the lease.

F. Conclusion

In conclusion, on the basis of the five rationales developed in the fourth option, there can be no doubt that in international law the lease agreement is voidable ex nunc. A reasonable period for the termination of the lease, however, should be allowed.

III. LEGAL STATUS OF THE DETAINEES IN PUBLIC INTERNATIONAL LAW

A. Three Applicable Regimes

Having outlined the options concerning the current and future status of Guantánamo Bay, let us now focus our attention on the status of the Guantánamo detainees. We recall that on October 7, 2001, the United States launched a military attack on Afghanistan; as a result, several hundred “fighters” were detained by the United States military in Afghanistan, and numerous suspected terrorists and suspected Al Qaida members were arrested in other parts of the world. On January 10, 2002, the United States began the transportation of alleged members of the Taliban and Al Qaida to the United States Naval Base at Guantánamo.

As we have seen, pursuant to the Guantánamo lease agreement, although Cuba has ultimate sovereignty, the United States exercises exclusive jurisdiction. Thus, Cuban law does not apply in the territory. But there cannot be a “legal black hole”, for recall Spinoza’s Ethics – “Nature abhors a vacuum”.
 Indeed, there are several legal regimes that apply simultaneously:

1. the regime of international human rights law, which applies both in times of peace and in times of war.
 Of particular relevance to the Guantánamo detainees are those human rights treaties that bind the United States, including the International Covenant on Civil and Political Rights,
 the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
 and the International Convention on the Elimination of All Forms of Racial Discrimination;

2. the regime of international humanitarian law, which applies in times of armed conflict,
 whether or not war be officially declared. In particular the regime established by the Third Geneva Convention, article 5 of which provides that persons detained during armed conflict are entitled to the full protection of the Convention unless and until a competent court decides otherwise.
 Article 46 limits the detaining Power’s right to transfer the prisoners of war to far away locations and, in case of transfer, requires humane treatment, taking account of climatic conditions; article 99 regulates penal proceedings; article 118 provides that prisoners of war shall be released and repatriated without delay after the cessation of active hostilities;
 and

3. United States law, both military and civilian, in particular, the United States Constitution, which, in my view and in that of many legal experts in the United States,
 applies not only in the 50 states but also in all territories where the United States exercises jurisdiction and control.
1. The International Human Rights Law: International Covenant on Civil and Political Rights
International human rights law protects all human beings on this planet. It applies both in time of peace as in time of war. In particular, the International Covenant on Civil and Political Rights
 applies to the detainees in Guantánamo, since the United States ratified it without any relevant reservation excluding Guantánamo from its application.

Article 2, paragraph 1, of the Covenant stipulates: “Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction
 the rights recognized in the present Covenant, without distinction of any kind”.
 Pursuant to this article, the crucial test is whether the individuals are subject to the jurisdiction of the United States. Since the Guantánamo detainees are being held by the United States, it is clear that there is in personam jurisdiction.
 

In its case law, the Human Rights Committee has been unequivocal that article 2(1) “does not imply that the State party concerned cannot be held accountable for violations of rights under the Covenant which its agents commit upon the territory of another State.”
 The Guantánamo Naval Base, as we have seen, is under United States control, but under Cuban sovereignty. The detention of 660 persons in this territory thus raises many issues under the articles of the Covenant.

Article 7 of the Covenant, which stipulates that “[n]o one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”

Article 9, paragraph 4, of the Covenant provides that “[a]nyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.”

Indeed, the Committee’s General Comment No. 8/16 on article 9 confirms

the right to control by a court of the legality of the detention applies to all persons deprived of their liberty by arrest or detention. Furthermore, States parties have in accordance with article 2(3) also to ensure that an effective remedy is provided in other cases in which an individual claims to be deprived of his liberty in violation of the Covenant. … 

Another matter is the total length of detention pending trial. … pre-trial detention should be an exception and as short as possible.

The case law of the Human Rights Committee further confirms that article 9 extends the right to challenge one’s detention also before a military court.
 And we read in its General Comment 29: “The Committee is satisfied that States parties generally understand that the right to habeas corpus and amparo should not be limited in situations of emergency.”

Article 10 stipulates: “All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.”

Article 14 of the Covenant sets forth the guarantees of a fair hearing, including trial by an independent tribunal, the presumption of innocence, the right to counsel and the right to appeal.

In General Comment No. 13, on the right to a fair hearing, the Committee observes that “the provisions of Article 14 apply to all courts and tribunals”, including military tribunals. With regard to the presumption of innocence, 

the burden of proof of the charge is on the prosecution and the accused has the benefit of the doubt. No guilt can be presumed until the charge has been proved beyond reasonable doubt. Further, the presumption of innocence implies a right to be treated in accordance with this principle. It is, therefore, a duty for all public authorities to refrain from prejudging the outcome of a trial.

The statements of the U.S. government to the effect that the detainees in Guantánamo are “bad people”
 are thus incompatible with article 14, paragraph 2 of the Covenant. Moreover, indefinite detention without trial poses a serious problem since paragraph 3(c) 

relates not only to the time by which it should commence, but also the time by which it should end and judgment be rendered; all stages must take place ‘without undue delay’. To make this right effective, a procedure must be available in order to ensure that the trial will proceed ‘without delay’, both in first instance and on appeal.

In this connection, it is useful to recall the Committee’s General Comment No. 29 on “States of Emergency” (derogation under article 4 of the Covenant), which particularly emphasizes the importance of procedural and judicial guarantees:

Safeguards related to derogation, as embodied in article 4 of the Covenant, are based on the principles of legality and the rule of law inherent in the Covenant as a whole. As certain elements of the right to a fair trial are explicitly guaranteed under international humanitarian law during armed conflict, the Committee finds no justification for derogation from these guarantees during other emergency situations. The Committee is of the opinion that the principles of legality and the rule of law require that fundamental requirements of fair trial must be respected during a state of emergency. Only a court of law may try and convict a person for a criminal offence. The presumption of innocence must be respected.

Article 16 of the Covenant stipulates: “Everyone shall have the right to recognition everywhere as a person before the law.”

Article 26 of the Covenant stipulates: “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.”

By virtue of the United States’ ratification of the Covenant, these rights are available to all persons under the jurisdiction of the United States, irrespective of whether they are on United States sovereign territory. The only test is that of effective control. Thus, under article 9, paragraph 5, of the Covenant, a person unlawfully arrested or detained by the United States “shall have an enforceable right to compensation.” And, indeed, an ex-Guantánamo inmate has filed a such a suit.

Mohammed Sagheer, a Pakistani citizen who was released in November 2002 after 10 months in captivity, is suing for unlawful arrest and detention, and claiming $10.4 million in damages for the “mental and physical torture he endured at Camp X-ray in Guantanamo Bay.”
 Sagheer is a cleric who claims he was on a preaching mission in northern Afghanistan when he was arrested by Afghan warlord General Rashid Dostum and handed over to the United States authorities. On being handed to the American authorities, he says he was deprived of food, forbidden to pray and made to shave off his beard. He further alleges that he witnessed scores of people dying, including 50 who suffocated to death as they were transported across Afghanistan. In January 2002 he was transported to Guantánamo, where he was “treated like an animal”
 and kept for many months in a prison cell which he described as a cage meant for animals. He alleges that he underwent long periods of solitary confinement during his captivity and that he was served alcohol-laced drinks – contrary to his religion of Islam.
 Mr. Sagheer filed his suit in an Islamabad court on November 3, 2003.

In this connection, it should be noted that the release of some of the detainees does not wipe the slate clean with respect to their rights and claims. Admittedly, the prolonged violation of article 9 of the Covenant terminates upon the release of the detainees, but the prior violation of the rights under articles 7, 9, 10, 12, 14, 16-18 and 26 of the Covenant still require a remedy.

Also, the detainees are entitled to the protection of the Convention Against Torture, which prohibits not only torture but also inhuman or degrading treatment or punishment. While the United States is a party to both the ICCPR and the Convention against Torture, it appears that their provisions are not “self-executing”. This means that the victims cannot directly invoke the Conventions in United States courts, but it does not mean that the detainees are not entitled to their rights – they are. Thus, the United States must adopt appropriate legislative, judicial and executive measures so as to fulfil the obligations it assumed by virtue of ratification of these treaties.

During the 60th session of the UN Commission on Human Rights, held in Geneva from March 15 to April 23, 2004, the Cuban delegation submitted a draft resolution:

Reaffirming that every human being has the inherent right to life and the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment,

Noting that those rights are enshrined in articles 6 and 7 of the Covenant … [and] …

Deeply concerned that according to reliable information a situation of deprivation of those rights exists, affecting an undisclosed number of persons detained … in the area of the United States naval base in Guantánamo, including minors …

The draft resolution requested

the special Rapporteur on the question of torture, the Special Rapporteur on the independence of judges and lawyers and the Working Group on Arbitrary Detention in the discharge of their mandates to give consideration to the situation described in the present resolution and to report on their findings to the High Commissioner for Human Rights.

In a strongly-worded press release, dated April 20, 2004, Amnesty International supported the draft resolution and criticized the United States for adopting “a selective approach to international law and standards”, concluding:

Guantanamo Bay is a human rights scandal, and Amnesty International believes that the Commission on Human Rights must urgently address this situation in all its aspects. Amnesty International considers that draft resolution L.88 on the question of arbitrary detention in the area of the U.S. naval base in Guantanamo is a welcome development, but it does not go far enough.

However, following two public consultations on the draft resolution and wide debate, in and outside the Commission room, the Cuban delegation decided on April 22 “not to insist on a vote”, so as to keep the resolution hanging over the Commission as a “sword of Damocles”, and return to it during the 61st session.

2. International Humanitarian Law: Third Geneva Convention of 1949

Prisoner of War status is governed by the Third Geneva Convention,
 which has been ratified by both the United States and Afghanistan.
 Article 4 of this Convention stipulates: “Prisoners of war, in the sense of the present Convention, are persons belonging to one of the following categories, who have fallen into the power of the enemy”. There then follows a very comprehensive list including militias, volunteer corps, organized resistance movements, persons who accompany the armed forces without actually being members thereof, members of crews of the merchant marine and civil aircraft, etc.

Article 5, paragraph 2, of the Convention, stipulates:

The present Convention shall apply to the persons referred to in article 4 from the time they fall into the power of the enemy and until their final release and repatriation. Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in article 4, such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent court.

Bearing in mind that no competent court in the United States has determined the status of the Guantánamo detainees, it is clear that they have a right to enjoy the protection of the Third Geneva Convention.
On January 16, 2002, the Office of the United Nations High Commissioner for Human Rights
 informed the United States that the Office was concerned about the fate of the detainees and that it considered that

All persons detained in this context are entitled to the protection of international human rights laws and humanitarian law, in particular the relevant provisions of the International Covenant on Civil and Political Rights (ICCPR) and the Geneva Conventions of 1949. The legal status of the detainees, and their entitlement to prisoner-of-war (POW) status, if disputed, must be determined by a competent tribunal, in accordance with the provisions of article 5 of the Third Geneva Convention. All detainees must at all times be treated humanely, consistent with the provisions of the ICCPR and the Third Geneva Convention. Any possible trials should be guided by the principles of fair trial, including the presumption of innocence, provided for in the ICCPR and the Third Geneva Convention.

Similarly, ouse on HKenneth Roth, Executive Director of Human Rights Watch, stated on January 28, 2002:

The United States government cannot choose to wage war in Afghanistan with guns, bombs and soldiers and then assert that the laws of war do not apply. To say that the Geneva Conventions do not apply to a war on terrorism is particularly dangerous, as it is all too easy to imagine this ‘exception’ coming back to haunt U.S. forces in future conflicts.

Of particular concern was the alleged inhumane treatment of the detainees. Authors in support of this argument
 have referred to article 17 of the Third Geneva Convention, which stipulates:

No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war to secure from them information of any kind whatever. Prisoners of war who refuse to answer may not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any kind.

The position of the United States, however, has been consistently negative. As Secretary of Defence Donald Rumsfeld maintains: “As I understand it, technically unlawful combatants do not have any rights under the Geneva Conventions.”
 Accordingly, the detainees have been denied the rights to access to a lawyer,
 to challenge the legality of their detention,
 and to due process.

As early as February 7, 2002, the White House press secretary Ari Fleischer stated:

the national security team has always said that these detainees should not be treated as prisoners of war, because they don’t conform to the requirements of Article 4 of the Geneva Convention. …

For example, the detainees in Guantanamo did not wear uniforms. They’re not visibly identifiable. They don’t belong to a military hierarchy. All of those are prerequisites under article 4 of the Geneva Convention, which will be required in order to determine somebody is a POW.

The next day, Richard Boucher, spokesman of the U.S. Department of State, in responding to the question of a journalist invoking article 5 of the Geneva Convention, elaborated further:

… the Geneva Convention says that if there is any doubt, then a competent tribunal should be convened to review these things. We don’t think there is any doubt, in this situation.

The While House, in their announcement yesterday, I think, made quite clear why there is no doubt about Taliban people involved. All of these people have been screened several times before they were taken, and after they were taken to Guantánamo, and we don’t think there is any doubt in these cases. …

I think … if there is any factual or reasonable basis for doubt, then of course we would be willing to review this. But at this point, we’re not aware of anything in all these interviews that raises any doubt about these people. …

There was nothing in that examination of the facts of the situation that raises any doubts that would lead us to believe that they might qualify, and therefore we believe firmly that they don’t. Now, should something come up that would change that, I’m sure we would review it.

In nearly two years since transfer of the Taliban to Guantánamo, the U.S. position has not changed.. In a May 7, 2003 statement by the Press Office of the White House, Fleischer noted:

Under Article 4 of the Geneva Convention, … Taliban detainees are not entitled to POW status. To qualify as POWs under Article 4, al Qaeda and Taliban detainees would have to have satisfied four conditions: They would have to be part of a military hierarchy; they would have to have worn uniforms or other distinctive signs visible at a distance; they would have to have carried arms openly; and they would have to have conducted their military operations in accordance with the laws and customs of war.

The Taliban have not effectively distinguished themselves from the civilian population of Afghanistan. Moreover, they have not conducted their operations in accordance with the laws and customs of war. Instead, they have knowingly adopted and provided support to the unlawful terrorist objectives of the al Qaeda.

Similarly, at a joint press conference with Prime Minister Tony Blair on July 18, 2003, President George W. Bush stated: “these were illegal combatants. They were picked up off the battlefield aiding and abetting the Taliban.”

The above statements, of course, beg the question. Precisely what must be determined by a competent tribunal is whether the four conditions identified by the United States as required under article 4(a)(1) of the Third Geneva Convention are indeed required, and, if so, whether these conditions are satisfied.
 I share the view of Professor Jiri Toman,
 a distinguished expert on international humanitarian law, that Taliban soldiers captured in Afghanistan are “prisoners of war” for purposes of article 4 of the Third Geneva Convention.

In my view, the four pre-conditions identified by United States authorities are not required under article 4(a)(1). The fact that Taliban armed forces were not comparable to the armed forces of the United States, does not exclude them from being “armed forces” for purposes of the Geneva Convention. It is not international law that determines what kind of forces constitutes a regular army. This is a matter for the municipal law of each belligerent party to an armed conflict,
 and there are several States whose armies consist of militia and volunteer corps exclusively, no standing army being established. Thus, members of the Taliban forces should be treated as members of the armed forces of the then de facto government of Afghanistan, the Taliban government. The fact that the Taliban government was not recognized by the United States is irrelevant. Article 4(a)(3) expressly includes within the definition of prisoners of war, “members of regular armed forces who profess allegiance to a government or an authority not recognized by the Detaining Power.”
 The arguments that Taliban fighters allegedly did not respect the four conditions in paragraph 2 of article 4, are also irrelevant.
 Nor is the nationality of the combatants decisive, whether Afghan, Pakistani, Saudi Arabian or even American.

Recognizing that there is a dispute about the status of the Guantánamo detainees, article 5 of the Third Geneva Convention requires that the decision be taken by a “competent tribunal”, not by the military authorities or by the executive of any country. If ever submitted to such a “competent tribunal”, the likely finding would be that whereas the Taliban fighters captured in Afghanistan enjoy the status of prisoners of war, the Al Quaeda detainees do not. Moreover, there is a third category of Guantánamo detainees who were not captured as soldiers during the armed conflict in Afghanistan, but who were civilians detained in Afghanistan or elsewhere in the world, in Pakistan or even in the territory of the former Yugoslavia. While the Third Geneva Convention does not apply to them, they may enjoy some protection derived from the Fourth Geneva Convention.

In this context, we should recall the relevant jurisprudence of the Human Rights Chamber for Bosnia and Herzegovina.
 Of particular interest is the case of the six terror suspects of Arab origin handed over on January 18, 2002 by the Government of Bosnia and Herzegovina to the United States and subsequently transferred to Guantánamo.
 They had been detained by the Bosnia and Herzegovina authorities, but released by the Supreme Court of the Muslim-Croat Federation because of lack of any evidence to justify their detention; but under United States pressure Bosnia and Herzegovina handed them over to U.S. troops serving with NATO-led peacekeepers.

The 14-member Human Rights Chamber for Sarajevo, established under the Dayton Peace Accord that ended Bosnia’s 1992-95 war, took the case and in two judgments of October 2002
 and April 2003
 held that the Government of Bosnia and Herzegovina had violated several provisions of the European Convention on Human Rights
 concerning illegal detention and expulsion. The Chamber ruled that the authorities had breached, among others, the obligation under the European Convention to seek assurances before handing over of the suspects to the United States that the death penalty would not be carried out upon them. The Chamber also ruled that Bosnia and Herzegovina had “to take all possible steps to prevent a death sentence from being pronounced or executed” on the six detainees, and to provide them with a lawyer.

A senior official of the United Nations Office of the High Commissioner for Human Rights stated on January 22, 2002 that the human rights of the six Algerian men had been violated because of their handing them over to the United States without due process of law.
 Although this category of detainees cannot claim the protection of the Third Geneva Convention, they are entitled to the protection of the European Convention on Human Rights, the International Covenant on Civil and Political Rights and the Convention against Torture. Moreover, an argument can be made, that they may derive some rights from the Fourth Geneva Convention.

In conclusion, it is worth recalling the language of the famous “Martens clause”,
 which appears in the preamble to the Hague Regulations on Land Warfare, appended to the Hague Convention No. IV of 1907:

Until a more complete code of the laws of war has been issued, the High Contracting Parties deem it expedient to declare that, in cases not included in the Regulations adopted by them, the inhabitants and the belligerents remain under the protection and the rule of the principles of the law of nations, as they result from the usages established among civilized peoples, from the laws of humanity, and the dictates of the public conscience.

3. Domestic Law: United States Constitution
In its initial report to the United Nations Human Rights Committee, the United States stated that “the fundamental rights and freedoms protected by the Covenant are already guaranteed as a matter of U.S. law, either by virtue of constitutional protections or enacted statutes, and can be effectively asserted and enforced by individuals in the judicial system.”

In the case of the Guantánamo detainees, however, this is not the case. The official American position is that the detainees are “unlawful combatants” and not entitled to sue in United States courts,
 nor entitled to prisoner of war status.

In November 2001, President Bush issued a Military Order entitled, “Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism”,
 which governs how suspected terrorists are to be treated under United States law.
 This order provides for trial by military commissions, which allow reduced procedural guarantees to the accused, significantly less than if they were tried in a regular federal court in the United States. Moreover, section 7(b)(2) of the Military Order provides that “the individual shall not be privileged to seek any remedy or maintain any proceeding, directly or indirectly, or to have any such remedy or proceeding sought on the individual’s behalf, in (i) any court of the United States …”

In 2002, the United Nations Special Rapporteur on the Independence of Judges and Lawyers, Dato Param Cumarashwamy, expressed concern about the impact of the Military Order on the rule of law and due process in general.

As to the application of American laws in Guantánamo Bay, an interesting 1966 incident appears relevant. On February 13, 1965 a certain Mr. Pellicier, a Cuban national resident of Guantánamo base, murdered an unarmed Jamaican named Scott on the territory of the base. Since, in the view of the then Navy Judge Advocate General and the United States Attorney General, Guantánamo was within the special maritime territorial jurisdiction of the United Sates, Pellicier was taken to Miami, where he was indicted for murder. The trial never took place, however, because Pellicier was found to be insane and incompetent to stand trial.

As to the application of the United States Constitution and the Bill of Rights to the detainees in Guantánamo,
 the case concerning the Haitian refugees who were detained in Guantánamo Naval Base from 1991 to 1994 is of particular relevance. In Haitian Centers Council v. Sale,
 the United States District Court for the Eastern District of New York entertained the case of persons detained in Guantánamo. The Court applied the test of United States control and jurisdiction over Guantánamo, and concluded that the U.S. Constitution and Bill of Rights necessarily apply there. The Court held that “denying plaintiff Haitian Service Organizations immediate access to Guantanamo to communicate and associate with their detained Screened In Plaintiff clients violates the First Amendment” and ordered that the “Defendants are permanently enjoined from denying plaintiff Haitian Service Organizations immediate access at Guantanamo.”
 Prior to that decision, District Judge Sterling Johnson had issued a preliminary injunction dated April 6, 1992 concerning the denial of due process rights under the Fifth Amendment of the United States Constitution, and an interim order on March 26, 1993.

Nine years later, in a matter concerning the current situation of the Taliban detainees in Guantánamo, the United States Court of Appeal for the District of Columbia held that the United States Courts do not have jurisdiction to issue writs of habeas corpus for alien nationals detained outside the “sovereign territory” of the United States.
 Commenting on this decision, the United Nations Special Rapporteur on the Independence of Lawyers and Judges, Dato’Param Cumaraswamy, stated: “By such conduct, the Government of the United States, in this case, will be seen as systematically evading application of domestic and international law so as to deny these suspects their legal rights. Detention without trial offends the first principle of the rule of law.”

Similarly, the United States District Court for the Central District of California rejected the precedent of Haitian Centers Council. In a case concerning the Guantánamo detainees, Coalition of Clergy v. Bush,
 that court held that no United States court could exercise jurisdiction over Guantánamo base, since the Constitution and Bill of Rights applied only in territories that were under the full sovereignty of the United States.
 In so doing, the Court relied on obsolete, not to say anachronistic caselaw such as the U.S. Supreme Court judgment in Johnson v. Eisentraeger,
 a 1950 decision that denied the benefit of the writ of habeas corpus to aliens convicted by United States military courts.

Well, the world has evolved some over the past 50 years. According to modern international law, in particular according to article 26 of the International Covenant on Civil and Political Rights, it is not acceptable to make distinctions between citizens and aliens, except in very few areas such as the right to vote and to stand for election. I refer to the general comment of the Human Rights Committee on “the position of Aliens under the Covenant”,
 which provides that aliens have the same basic human rights as citizens, especially with regard to due process of law. In the examination of State party reports and in its jurisprudence, the Committee has made it clear that aliens are entitled to the same due process rights as everyone else and that discrimination entails a violation of the Covenant.

I firmly believe that American judges ought to know and give due weight to international law, and in particular, international human rights law in their judgments. In this context, it should be remembered that conventional and customary international law are relevant in the domestic legal context in view of article VI of the U.S. Constitution, which stipulates that all treaties made under the authority of the United States shall be the supreme law of the land.
 Among the principles of international law that judges must not ignore are treaties, including the ICCPR,
 the United Nations Charter, and the Third and Fourth Geneva Conventions of 1949.

In this connection, I should like to recall the celebrated 1900 decision of the United States Supreme Court in the Paquete Habana case,
 where the Court held that judges had to take due account of relevant international law in their judgments.
 In his famous opinion, Justice Gray articulated the rationale of the majority: “International Law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction as often as questions of right depending upon it are duly presented for their determination.”
 This obligation extends not just to treaty-based rights, but also to customary international law.

Thus, we can conclude that under present international law detainees are not in a “legal black hole”, but are entitled to the protection of various human rights and humanitarian law provisions,

a kind of umbrella law, which gives every human being a guarantee of decent treatment both before the establishment of his culpability by an impartial tribunal, as well as later when his or her culpability is or is not established. The rules concerning the humane treatment of detainees are well known.

Often enough in the past, the United States Supreme Court has reversed its own jurisprudence, when it realizes that the times have evolved and that the United States Constitution, like living law, deserves dynamic interpretation that expands, not restricts human rights. The crippled interpretation of the Constitution in Johnson v. Eisentrager is not mandated by the Constitution. Indeed, nothing in the Constitution stipulates that it shall apply exclusively in the States or that it shall not apply in United States military bases, or in occupied territories, even when the United States exercises full jurisdiction and control. The Johnson interpretation is unduly restrictive and could easily be reversed.

Let us hope that the current composition of the Supreme Court will associate itself with the arguments of the three dissenting judges in Johnson v. Eisentrager, Justices Black, Burton and Douglas, who insisted that the Constitutional guarantees and, in particular, the writ of habeas corpus applied to all areas where the United States exercised jurisdiction. In their dissenting opinion they argued:
Does a prisoner’s right to test legality of a sentence then depend on where the Government chooses to imprison him? Certainly the Quirin and Yamashita opinions lend no support to that conclusion, for in upholding jurisdiction they place no reliance whatever on territorial location. The Court is fashioning wholly indefensible doctrine if it permits the executive branch by deciding where its prisoners will be tried and imprisoned, to deprive all federal courts of their power to protect against a federal executive’s illegal incarcerations.

If the opinion thus means, and it apparently does, that these petitions are deprived of the privilege of habeas corpus solely because they were convicted and imprisoned overseas, the Court is adopting a broad and dangerous principle. …

Though the scope of habeas corpus review of military tribunal sentences is narrow, I think it should not be denied to these petitions and others like them. … Only our own courts can inquire into the legality of their imprisonment. Perhaps, as some nations believe, there is merit in leaving the administration of criminal laws to executive and military agencies completely free from judicial scrutiny. Our Constitution has emphatically expressed a contrary policy. …

Our nation proclaims a belief in the dignity of human beings as such, no matter what their nationality or where they happen to live. Habeas corpus, as an instrument to protect against illegal imprisonment, is written into the Constitution. Its use by courts cannot in my judgment be constitutionally abridged by Executive or by Congress. I would hold that our courts can exercise it whenever any United States official illegally imprisons any person in any land we govern. Courts should not for any reason abdicate this, the loftiest power with which the Constitution has endowed them.

IV. OPTIONS FOR PEACEFUL SETTLEMENT

There are a number of peaceful ways to settle the disputes over the status of Guantánamo Bay and over the status of the detainees there, namely arbitration
 and/or submission of the issues to adjudication by the International Court of Justice. I will review seven possible measures of peaceful settlement.

A. Advisory Opinion by the International Court of Justice

The General Assembly could adopt a Resolution to the effect that the continued occupation of Guantánamo Naval base by the United States is incompatible with existing international law. The General Assembly could then seek an advisory opinion under article 96 of the UN Charter to the effect that the 1903 Guantánamo Treaty was an unequal treaty and invalid today by virtue of the emergence of a peremptory norm of general international law (jus cogens) in the form of the right to self-determination, and the application of the clausula rebus sic stantibus. Or it could determine that the treaty is terminated on the ground of a material breach of its provisions. There is an obvious precedent that should be cited in this context.

By virtue of Resolution 2145 (XXI) of 27 October 1966,
 the United Nations General Assembly declared that South Africa had failed to fulfill its obligations under the mandate over South West Africa/Namibia and decided that the mandate was therefore terminated; that South Africa had no other right to administer the territory; and assumed direct responsibility for the territory until its independence.

Since South Africa refused to comply with Resolution 2145, the Security Council, by Resolutions 264 and 269 (1969),
 called upon South Africa to withdraw its administration from Namibia immediately. By Resolution 276 (1970), the Security Council declared “that the continued presence of the South African authorities in Namibia is illegal and that consequently all acts taken by the Government of South Africa on behalf of or concerning Namibia after the termination of the mandate are illegal and invalid” and called upon “all States … to refrain from any dealings with the Government of South Africa which are inconsistent with operative paragraph 2 of this resolution”.

In the light of the lack of cooperation from South Africa, and in order to give more weight to its resolutions, the Security Council, by Resolution 284 (1970), requested the International Court of Justice (ICJ) for an advisory opinion on the question: “What are the legal consequences for States of the continued presence of South Africa in Namibia, notwithstanding Security Council Resolution 276 (1970)?”.

The ICJ found that the mandate was a treaty; that South Africa had violated the terms of the treaty, that the treaty was terminated; that South Africa’s continued presence in Namibia was illegal; and that all States, including non-member States of the United Nations had to act accordingly since the termination of the mandate was deemed to be “opposable to all States in the sense of barring erga omens the legality of a situation which is maintained in violation of international law.”

By virtue of the international pressure on South Africa and the economic sanctions imposed, South Africa finally allowed Namibia to attain its independence on 21 March 1990. As is obvious from the above, the process of de-colonization of Namibia was long, but in the end Namibia achieved its independence.

Admittedly, the factual and legal situation in the South Africa/Namibia controversy is not identical to the United States/Cuba dispute over Guantánamo. However, the South Africa/Namibia precedent does provide certain parameters to facilitate the resolution of the Guantánamo crisis.

Now, in view of the United States veto power, it is unthinkable that the Security Council would ever ask the International Court of Justice for an advisory opinion concerning the validity of the lease over Guantánamo. However, pursuant to article 96 of the United Nations Charter, the General Assembly has the authority to ask for an advisory opinion, and it should be relatively easy to obtain the necessary votes there.

B. Procedure under the Third Geneva Convention: Good offices of United Nations Secretary General

A not insignificant consideration is what Cuba may do in the light of serious violations of international human rights law and humanitarian law in Guantánamo Naval Base, which are occurring under the “ultimate sovereignty” of Cuba. Both Cuba and the United States are parties to the Third Geneva Convention, which stipulates in article 132 that in case of an alleged violation, an enquiry shall be instituted in the manner to be decided between the interested parties. If agreement has not been reached concerning the procedure for the enquiry, the Parties should agree on the choice of an umpire who will decide upon the procedure to be followed. Either the United Nations Secretary-General or the Secretary-General of the Organization of American States could be an appropriate umpire. Hitherto this procedure has never been invoked.

C. Procedure under the Vienna Convention on the Law of Treaties

The Vienna Convention provides for a procedure to be followed with respect to invalidity, termination, withdrawal from or suspension of the operation of a treaty. Article 65 stipulates:

A party which, under the provisions of the present Convention, invokes either a defect in its consent to be bound by a treaty or a ground for impeaching the validity of a treaty, terminating it, withdrawing from it or suspending its operation, must notify the other parties of its claim. The notification shall indicate the measure proposed to be taken with respect to the treaty and the reasons therefor..

Article 66 provides for a procedure for judicial settlement, arbitration and conciliation:

If, under paragraph 3 of article 65, no solution has been reached within a period of 12 months following the date on which the objection was raised, the following procedures shall be followed:

(a)
any one of the parties to a dispute concerning the application or the interpretation of articles 53 or 65 may, by a written application, submit it to the International Court of Justice for a decision unless the parties by common consent agree to submit the dispute to arbitration;

(b)
any one of the parties to a dispute concerning the application or the interpretation of any of the other articles in Part V of the present Convention may set in motion the procedure specified in the Annex to the Convention by submitting a request to that effect to the Secretary-General of the United Nations.

The Annex to the Vienna Convention provides that “A list of conciliators consisting of qualified jurists shall be drawn up and maintained by the Secretary-General of the United Nations.”

D. Article 41 procedure of the International Covenant on Civil and Political Rights

While the individual complaints procedure of the Human Rights Committee under the Optional Protocol to the International Covenant on Civil and Political Rights
 is not available because the United States has hitherto not ratified the Optional Protocol, the inter-State procedure provided under article 41 of the ICCPR appears promising.

As of November 2003, forty-nine States, including the United States, have recognized the competence of the United Nations Human Rights Committee to receive inter-State complaints. Although no inter-State complaints have yet been received by the Committee, the Guantánamo dispute may provide an appropriate subject matter. Any of the 49 States parties has the right to invoke the procedure under article 41, but their standing would be strengthened if they were representing the rights of their citizens currently being detained in Guantánamo. At present there are nationals of 42 States in Guantánamo, including nationals of Australia, Canada, Sweden and the United Kingdom,
 all of whom have given the declaration under article 41 of the Covenant, and therefore have formal standing.

One possible case could be predicated on violations of articles 7, 9, 14, and 17 of the Covenant, which prohibit torture, arbitrary arrest and detention, require due process of law, presumption of innocence, expeditious legal proceedings, and respect of privacy and family life.

E. Article 21 procedure of the Convention against Torture

Here too the individual complaints procedure cannot be invoked, because the United States has not yet given the requisite declaration under article 22 of the Convention against Torture. There are, however, two other procedures that the Committee on its own initiative and other States parties to the convention may undertake.

Article 20 of the Convention against Torture stipulates:

If the Committee receives reliable information which appears to it to contain well-founded indications that torture is being systematically practiced in the territory of a State party, the Committee shall invite that State party to co-operate in the examination of the information and to this end to submit observations with regard to the information concerned.

… [T]he Committee may, if it decides that this is warranted, designate one or more of its members to make a confidential inquiry and to report to the Committee urgently.

If an inquiry is made … such an inquiry may include a visit to its territory.

Of course, the United States may argue that article 20 has no relevance, because Guantánamo is not “in the territory of” the United States. This argument would persuade the Committee Against Torture as little as it would persuade the Human Rights Committee, since both committees use the test of exercise of jurisdiction over persons subjected to torture or ill-treatment, and not any test of formal exercise of sovereignty over the territory concerned. Both committees interpret their respective treaties in an autonomous manner – i.e. the term “in the territory of” must be interpreted for purposes of the treaty, and not for purposes of the domestic law of the State party concerned. Thus, the Committee Against Torture would hold that for purposes of the Convention against Torture, Guantánamo is “in the territory” of the United States, because the United States exercises full jurisdiction there.

Upon signature and ratification of the Convention against Torture, the United States did not give any declaration excluding the applicability of article 20. Thus, this procedure is available, and a visit in loco is, in principle, possible. Pursuant to this “article 20 procedure”, the Committee Against Torture has conducted fact-finding missions to a number of States parties to the Convention, including Egypt, Peru, Sri Lanka and Turkey.

Article 21 of the Convention stipulates:

A State party to this Convention may at any time declare under this article that it recognizes the competence of the Committee to receive and consider communications to the effect that a State Party claims that another State Party is not fulfilling its obligations under this Convention. Such communications may be received and considered according to the procedures laid down in this article only if submitted by a State Party which has made a declaration recognizing in regard to itself the competence of the Committee.

The article proceeds to lay down a procedure, including the offer of its good offices to the States concerned.

With regard to the inter-State complaints procedure, the United States submitted the following declaration:

The United States declares, pursuant to article 21, paragraph 1, of the Convention, that it recognizes the competence of the Committee against Torture to receive and consider communications to the effect that a State Party claims that another State party is not fulfilling its obligations under the Convention. It is the understanding of the United States that, pursuant to the above-mentioned article, such communications shall be accepted and processed only if they come from a State Party which has made a similar declaration.

Thus, it is open to many States parties to the Convention, which have also given the declaration under article 21, to invoke the inter-State procedure. Many States parties that have given the declaration have citizens currently detained in Guantánamo, including Australia, Canada, France, Sweden and the United Kingdom. Hitherto the inter-State complaints procedure under the Convention against Torture has never been used. Maybe Guantánamo provides an appropriate opportunity to test it.

F. Inter-American Commission on Human Rights

On February 25, 2002, the Center for Constitutional Rights, the Center for Justice and International Law, Judith Chomsky, Columbia University’s Human Rights Clinic and Professor Richard Wilson of the Washington College of Law submitted a petition to the Inter-American Commission on Human Rights (IACHR), on behalf of persons detained in Guantánamo Naval base. The petition alleged, in particular, violations of article I, the right to life, liberty and security of person; article XVII, the right to recognition of juridical personality and of civil rights; article XVIII, the right to a fair trial; article XXV, the right to protection from arbitrary arrest or detention; and especially article XXVI, the right to due process of law.
 These are articles of the American Declaration of the Rights and Duties of Man,
 which the Inter-American Commission invokes when the State party concerned is not yet a party to the American Convention on Human Rights,
 as is the case with the United States of America.

Pursuant to article 25(1) of the IACHR’s rules of procedure, the petitioners requested the Commission to ask the United States, inter alia: (1) to adopt measures necessary to protect their right to personal integrity and fair trial; (2) to treat each detainee as a prisoner of war until any doubt as to status is determined by a competent tribunal; and (3) to provide the detainees written notice of the charges, access to legal counsel with confidential communications and access to judicial review.
On March 12, 2002, the Commission granted, in part, the request for precautionary measures and asked the United States “to take urgent measures necessary to have the legal status of the detainees at Guantánamo Bay determined by a competent tribunal.” The Commission also noted that it had ruled that member States of the Organization of American States like the United States were subject to an international legal obligation to comply with such a request for precautionary measures.

In its April 11, 2002 response to the IACHR’s request, the United States argued that there was no basis in fact or law for the Commission’s request because: (1) international humanitarian law, not international human rights law, applied; (2) the IACHR had no jurisdiction to apply international humanitarian law; (3) the detainees, as a matter of public record, were unlawful combatants,
 not prisoners of war; and (4) the detainees were treated humanely. Therefore, the U.S. asked the Commission to rescind its request for precautionary measures. 

The petitioners’ lawyers submitted further observations, contending that the Commission had the competence to take due account of international humanitarian law in its interpretation of the American Declaration of the Rights and Duties of Man, and further arguing that the United States had failed to rebut the proffered evidence concerning the irreparable harm being caused to the detainees. On May 28, 2002, the Commission requested additional clarifications from the United States. In particular, it requested clarification with regard to the legal status of the detainees, noting that some of the detainees had not been captured on any battlefield, and also in view of reports of  high levels of anxiety and deteriorating mental health among some detainees, since the uncertainty of their status was “placing them increasingly at a risk of irreparable harm”. The Commission requested the United States report on developments since its earlier response, in particular with respect to compliance with the request for precautionary measures.

In its additional response dated July 15, 2002, the United States again challenged the Commission’s jurisdiction. On July 23, 2002, the Commission reiterated its request for information as to how the United States had complied with the Commission’s initial request, and emphasized that

it has the competence and responsibility to monitor the human rights situation of the detainees and in so doing to look to and apply definitional standards and relevant rules of international humanitarian law in interpreting and applying the provisions of the Inter-American human rights instruments in times of armed conflict.

On October 16, 2002, a closed hearing was held on the further request of the petitioners for precautionary measures in the light of the degrading situation in Guantánamo and the high number of attempted suicides. The Commission has deferred consideration of the merits awaiting further information on the exhaustion of domestic remedies in the United States.

G. Council of Europe

As indicated above, the Guantánamo detainees represent 42 nationalities. Their countries of nationality can intervene on their behalf through diplomatic notes and/or protests addressed to the Secretary of State of the United States, Colin Powell. Among the detainees, there are 26 Europeans, citizens of France, Spain, Sweden, and the United Kingdom. Since the United Kingdom actively supported the United States in the war on Iraq, it has been easier for Prime Minister Tony Blair to intercede on behalf of the nine Britons – two of whom, Moazzam Begg and Feroz Abbasi, are among the six detainees identified by President Bush for trial before a military tribunal.

On September 26, 2003, Azmat Begg, the father of Moazzam Begg, made an appeal before a special meeting of Members of the European Parliament in Brussels. Begg asked the Parliament to intercede before the United States either to release his son “from this place where he’s being treated like an animal”, or to allow him to face trial in Great Britain.

On October 22, 2003, European Parliament leaders urged the European Union Presidency to raise the case of the 26 Europeans being held as terror suspects in Guantánamo. As the leader of the Parliament’s majority group, the European People’s Party, said, “even the worst criminals must have the right to a fair trial.”
 Meanwhile, the lawyers for the four French detainees have asked France to refer their cases to the International Court of Justice.

V. CONCLUSION

It is clear that the United States imposed the Guantánamo lease agreement on Cuba at a time when Cuba had only very limited sovereignty. International law has evolved to the point that colonial or quasi-colonial agreements are deemed “unequal treaties” and thus no longer valid; as was the case with regard to the capitulation regimes;
 as was the case with the Panama Canal.

There is an obligation in international law to negotiate in good faith. If the Cuban Government were to submit a concrete offer to negotiate and the United States were to refuse this offer, the matter could be submitted to the United Nations Secretary General for his good offices, or could be taken up by the General Assembly with a resolution requesting an advisory opinion by the International Court of Justice.

And even if the United States disregards the judgments and advisory opinions of the International Court of Justice, as it did in the 1984 case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
 and as it has disregarded the decisions of the Inter-American Commission on Human Rights concerning the Guantánamo detainees and in other cases, a certain momentum is gained. In the case of the Panama Canal, it was the Latin-American region that took the matter to the Security Council and eventually prevailed upon the United States to negotiate in good faith.

The United States is not alone in the world. And the United States’ policies concerning Guantánamo are not unusual in the light of America’s unilateralism; and in the light of America’s efforts to undermine the United Nations, pulling the rug from under the newly established International Criminal Court. Hopefully, a different United States administration will understand that multilateralism is inescapable, and that consistent disregard of international law and international agreements has a price. The worldwide condemnation of the American policies in Guantánamo should make some politicians in Washington reflect about long-term consequences to American interests. As Richard Goldstone said in his BBC interview of 5 October 2003: “A future American President will have to apologize for Guantánamo”.

I should like to conclude by repeating the old wisdom that law is not mathematics; if it were, we would not need judges. In the case of Guantánamo, I submit that international law is reasonably clear: Cuba remains the de jure sovereign; the United States is an unlawful occupant. As long as the United States refuses to leave the territory, as South Africa had refused to leave Namibia, it engages in internationally wrongful behaviour. The question is therefore not one of norms, but rather one of effective enforcement of those norms; a question of an incipient culture of impunity that should not be allowed to prevail. In particular, there is a question of impunity with regard to grave breaches of the Third Geneva Convention.

Bearing in mind that protection of human rights is a paramount concern of all State members of the United Nations, let us persevere in demanding that human rights be respected also in the case of the Guantánamo detainees. I would welcome it if the current United States Administration would understand that it is in its own interest, and in the interest of the world community that it abide by the rule of law; and this entails, as the International Committee of the Red Cross has said, either giving the detainees a fair hearing or releasing them – now.

I would also welcome it if the United States would understand that, as it returned Okinawa to Japan in 1972
 and the Panama Canal Zone to Panama in 1977, it should also consider returning Guantánamo to Cuba. This would be a valuable contribution to peace and to the rule of law in the hemisphere.

I will end with a quote from former President Jimmy Carter, the 2002 Nobel Peace Prize laureate, which aptly captures the tragedy of the situation. Speaking at the Carter Center in Atlanta on 15 September of this year, President Carter said:

[The Guantánamo detainees] have been held in prison without access to their families, or a lawyer, or without knowing the charges against them. We’ve got hundreds of people, some of them as young as 12, captured in Afghanistan, brought to Guantánamo Bay and kept in cages for what is going on two years. It’s difficult for international aid workers to spread the message of human rights to places like Cuba, Africa and the Middle East when the US government doesn’t practice fairness and equality … I have never been as concerned for our nation as I am now about the threat to our civil liberties.

On November 11, at the “Human Rights Defenders of the Frontlines of Freedom” Conference at the Carter Center, former President Carter again deplored the indefinite detention of the terrorism suspects in Guantánamo and added, “I say this because this is a violation of the basic character of my country and it’s very disturbing to me.”

It is disturbing to all humanity.
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